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History of the Sinclair Paint Issue

Legislation

In 1991, Assembly Bill 2038, authored by Assemblymember Lloyd Connelly, was signed into law, enacting the Childhood Lead Poisoning and Prevention Act (CLPPA).  It required community health and disability prevention programs to conduct screening for blood lead levels of children eligible for the program.

The law directed the Department of Health Services to assess, and the Board of Equalization to collect, up to $16 million in fees from manufacturers of lead or products containing lead to pay for the screening programs.  The bill’s proponents cited statistics that 20 per cent of children have levels greater than the Center for Disease Control’s “medical intervention danger level.”  The Assembly Health Committee’s analysis noted that black, inner city, and poor children are much more likely to be exposed to harmful levels of lead.

Among those supporting the bill were:  Consumers Union, California State Council of Laborers, California Medical Association, California Nurses Association, American Academy of Pediatricians, Dunn-Edwards Paints Corporation, Children’s Advocacy Institute, Children Now, Planning and Conservation League, Natural Resources Defense Council (NRDC), Consumer Action, California State Council on Developmental Disabilities, California Child Development Administrators Association, National Toxics Campaign, California Public Interest Research Group (CALPIRG), Health Access of California, California State Parent and Teacher Association (PTA), and California Association of Children’s Homes.

Opponents of AB 2038 included the California Department of Health Services, Board of Equalization Vice Chair Ernie Dronenburg, Assembly Republican Caucus; Department of Finance, California Manufacturers Association, California Association of HMOs, California Taxpayers Association, and the California League of Food Processors.

These groups opposed AB 2038 because the funding mechanism was inappropriate, the fees excessive and too many questions about implementation of the program, allocation of the fees and agency liability remained unanswered.  Many also expressed concern this was an unfair tax that would put California paint companies and other  businesses at a competitive disadvantage.

Legal Battle

Three years later on June 20, 1994, Sinclair Paint filed an Administrative Claim with the State Board of Equalization for a refund of the $97,825.26 paid into the Childhood Lead Poisoning Prevention Program.  After BOE denied the claim, Sinclair filed a complaint with the Sacramento Superior Court for a refund alleging that the fee is actually an unconstitutional tax.

After the court granted DHS and other interest groups (Citizens) leave to intervene, Sinclair moved for summary judgement, claiming that CLPPA is invalid without a two-thirds vote of the Legislature, required to enact special taxes.  One month later, the court granted Sinclair’s motion, agreeing that CLPPA imposes an unconstitutional tax.  BOE, DHS, and Citizens appealed on the grounds that the CLPPA involves a regulatory fee, not a tax.

On April 30, 1996, the Third District Court of Appeal upheld the summary judgement, citing United Business Comm v. City of San Diego: “If revenue is the primary purpose and regulation is merely incidental the imposition is a tax; while if regulation is the primary purpose the mere fact that incidentally a revenue is also obtained does not make the imposition a tax.”

The court decided that the monies paid by Sinclair pursuant to the CLPPA are more like taxes then fees because, in summary:  the CLPPA fees are used to fund a program, not regulate Sinclair Paint, no link was established between the broader lead regulatory scheme and CLPPA programs; and CLPPA programs bear no resemblance to other fee-based schemes.  The court concluded that even if manufacturers caused the lead poisoning problem, the Legislature enacted an unconstitutional tax to mitigate the problem.

The decision was appealed to the California Supreme Court in June, 1996. The Court reversed and held that the fees were not for revenue purposes but for regulatory purposes, articulating for the first time the view that mitigation fees are a form of regulatory fee which may be imposed under the police power without any active regulation other than the deterrent effect such fees might have on the conduct of the fee payer.  In a recent decision by the Court of Appeal for the Third District, which authored the opinion that was reversed by the Supreme Court, the Court stated “Sinclair is noteworthy for its expansive legitimation of regulatory fees.”

Proposition 37

Californians Against Hidden Taxes, led by the California Chamber of Commerce, California Manufacturers & Technology Association and the California Taxpayers Association, are co-sponsors of  Proposition 37, which will clarify the distinction between a regulatory fee and a tax blurred by the Sinclair decision.  Under the Sinclair decision, the definition of a fee could be broad enough to support “remedial fees” for virtually any purported societal or economic harm caused by an industry as a group.

Specifically, the initiative would reclassify as state taxes subject to the two-thirds vote requirement, fees levied to “monitor, study, or mitigate the economic or societal effects of an activity” and which “impose no significant regulatory obligation on the fee payor’s activity other than payment of the fee.”  Additionally, regulatory fees that “exceed the reasonable cost of regulating the activity for which the fee is charged” would be reclassified as a state tax.

Fees which existed before July 1, 1999 would be exempt from this initiative, as would the money recovered as damages or penalties from specific incidents.  Fee increases related to inflation or increased workload are also exempt.
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