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Fees NOT Affected by Proposition 37

In both its language and intent, Proposition 37 defines as taxes fees that are imposed on products and services to pay for government programs.  Taxes must be approved by a two-thirds vote of the Legislature or a vote of the local electorate.

Proposition 37 was narrowly drafted to apply only to fees on products and services that are enacted to finance government programs that should appropriately be financed by general tax revenues.  Proposition 37 does not apply to the following fees.

Fines to regulate, punish and deter polluters and fees to reimburse the cost of cleaning up spills

· Fines imposed as sanctions for illegal activity.  Section 3 of Proposition 37 states: “Monies recoverable as damages, remedial expenses or penalties arising from a specific event shall not be deemed taxes or fees.”

· Fees or fines on polluters to punish and deter illegal or negligent activity and repair environmental damage.  The same provision of Section 3 applies.

· Fees on industries to recover the cost of regulating that industry, including fees to regulate or monitor pollution-causing activity.  Sections 3 and 4 exclude from the definition of taxes fees that do not exceed the cost of regulation.

· Oil Spill Prevention Fund.  Enacted in 1990--before the effective date of Proposition 37.  Moreover, this measure was passed by a two-thirds vote. As a result it would be valid under any vote requirement.

· Recycling fees to pay for tire and motor oil disposal.  Passed the Legislature by more than a two-thirds vote prior to effective date of Proposition 37.  Fees go for a specific purpose, so they would be excluded.

· Emergency Railroad Response Trust Fund.  Enacted before the effective date of Proposition 37.

· Hazardous materials response fees.  Associated with a specific regulatory program.  Fees used to clean up spills.

· Fees on MTBE production to pay for cleaning up polluted groundwater.  A fee to clean up a specific spill is excluded from the provisions of Proposition 37.

· Fee based upon emissions-based formula for recovering direct costs of pollution emission permit programs.  Fees that do not exceed the cost of regulation are excluded.

Fees to regulate specific activities or recover specific costs

· Fees on liquor stores to mitigate public safety problems.  If the fee is on stores in specific problem areas, and the fees go to pay for additional police protection in those areas, Proposition 37 would not apply.

· Fees charged to persons convicted of driving under the influence to help offset cost of emergency medical services.  Not defined as a tax under Proposition 37.

Fees that finance services that provide a benefit to fee-payer

· Business Improvement Districts. Business improvement districts provide a specific benefit to the businesses that pay the assessment. Therefore this is not a fee covered by Proposition 37.

· User fees and parking fees.
Fees specifically excluded by Proposition 37

· Fees on developers to pay for infrastructure and mitigate growth impacts.  Specifically excluded under Section 3 of Proposition 37.

· Any fee enacted before July 1, 1999 including the lead product fee in the Sinclair Paint decision. 
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